membership. Are these obstacles compatible with human rights law? The fourth part of this chapter discusses the right to organize as a human right. Having found that it is a right of fundamental importance, protected in several civil, political, and socio-economic 
I. THE VALUE OF WORKERS' ASSOCIATIONS
It is important to discuss the value of workers' associations more generally, before turning to the particularities of undocumented workers' organisations. The value of workers' associations can first be examined against the background of the value of associational activity, which then has to be placed in the particular context of collective doctors may need to become members of a professional association, in order to be able to exercise the profession. Most of the time, people join trade unions or other workers' associations because of their instrumental role. Trade unions are, in fact, primarily instrumental associations, because their primary purpose is to secure to their members access to goods, such as fair wages and decent working conditions -goods that are essential irrespective of the members' conception of the good life. 5 Because of the inequality of bargaining power between the employer and the worker, 6 people can bargain with the employer meaningfully and gain access to these strategic goods, only when they act collectively. Trade unions serve a number of different functions, which evolve over time. 7 Yet in general, the inequality of bargaining power is viewed as the normative foundation of labour law that justifies the legal protection of trade union rights: the idea that '[f]ighting individually, workers lose; fighting together, workers can win'. 8 The purpose of trade unions and other workers' associations can also be described as public. Trade unions do not promote a specific conception of the good life, but have (or precarious sectors and sectors with low union density, such as domestic labour, sex, agriculture, construction and manufacturing. 15 Employers often prefer to employ undocumented workers rather than documented migrants or the country's own nationals exactly because of their vulnerability, which makes them prone to exploitation. Anderson and Ruhs have argued that employers perceive undocumented workers as workers with a better 'work ethic' than others, willing to accept worse working conditions than lawful residents or the country's own nationals. 16 The employer, as they explain, does not need to actually know the exact immigration status of the worker: it is the perception of this immigration status (together with the existence of this status) that makes these workers vulnerable, and makes the employers keen to employ them. 17 Immigration laws, 'far from protecting workers' rights, contribute to creating groups of workers who are more attractive to employers'.
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Because of their precarious legal status, undocumented migrant workers are particularly prone to exploitation. When employed, they suffer from several types of exploitative treatment: they sometimes have their pay withheld or are paid unfairly, they are employed in very poor working conditions, with insufficient health and safety standards, and are also dismissed if, for example, they attempt to unionise. 19 This group of workers has limited or no knowledge of their labour rights, and may often face language barriers, which makes access to information more difficult. Sometimes, and particularly if they speak out about their exploitation, they also fall victims of physical abuse. 20 Yet most of the time they choose to remain hidden from the authorities, even when they are victims of exploitation or abuse, because of the fear of deportation.
Undocumented workers can form different types of associations. In the US, for instance, constitutional law, second, an instrumental approach, which assesses whether human rights can in practice promote the interests of workers; and third, a normative approach, which assesses the conceptual links between labour and human rights, and their justification. 45 Having discussed the justification of trade union rights in the sections above, this part of the chapter will turn to the first one of these approaches: namely whether undocumented migrants have trade union rights as a matter of positive international law. If it is established that they do have such rights, the implication will be that national law and union policy that excludes undocumented workers from membership may need to change. Article 19 provides as follows: 'With a view to ensuring the effective exercise of the right of migrant workers and their families to protection and assistance in the territory of any other Contracting Party, the Contracting Parties undertake: 1. to maintain or to satisfy themselves that there are maintained adequate and free services to assist such workers, particularly in obtaining accurate information, and to take all appropriate steps, so far as national laws and regulations permit, against misleading propaganda relating to emigration and immigration; 2. to adopt appropriate measures within their own jurisdiction to facilitate the departure, journey and reception of such workers and their families, and to provide, within their own jurisdiction, appropriate services for health, medical attention and good hygienic conditions during the journey; 3.to promote co-operation, as appropriate, between social services, public and private, in emigration and immigration countries; 4. to secure for such workers lawfully within their territories, insofar as such matters are regulated by law or regulations or are subject to the control of administrative authorities, treatment not less favourable than that of their own nationals in respect of the following matters: remuneration and other employment and working conditions; membership of trade unions and enjoyment of the benefits of collective bargaining; accommodation; 5. to secure for such workers lawfully within their territories treatment not less favourable than that of their own nationals with regard to employment taxes, dues or contributions payable in respect of employed persons; 6. to facilitate as far as possible the reunion of the family of a foreign worker permitted to establish himself in the territory; 7. to secure for such workers lawfully within their territories treatment not less favourable than that of their own nationals in respect of legal proceedings relating to matters referred to in this article; 8. to secure that such workers lawfully residing within their territories are not expelled unless they endanger national security or offend against public interest or morality; 9. to permit, within legal limits, the transfer of such parts of the earnings and savings of such workers as they may desire; 10. to extend the protection and assistance provided for in this article to self-employed migrants insofar as such measures apply.'
54 On non work-related rights, see The ECtHR has not examined trade union rights of the undocumented, but the rights of migrants have been explored in important case law. 66 For example, people that enter a country unlawfully, in order to seek asylum, are protected under the Convention. 67 Documented migrants may even establish a right to work under the ECHR, which does not explicitly contain such a provision. 68 Turning to the right to organise of undocumented workers, the main focus should be on article 11 on the right to organise, which reads as follows:
1. Everyone has the right to freedom of peaceful assembly and to freedom of association with others, including the right to form and to join trade unions for the protection of his interests.
2.
No restrictions shall be placed on the exercise of these rights other than such as are prescribed by law and are necessary in a democratic society in the interests of national security or public safety, for the prevention of disorder or crime, for the protection of health or morals or for the protection of the rights and freedoms of others. This article shall not prevent the imposition of lawful restrictions on the exercise of these rights by members of the armed forces, of the police or of the administration of the State.
The provision protects a right to unionise, but does not explicitly include a right to collective bargaining or a right to strike. However, over the years the Court has developed case law, which shows that article 11 of the ECHR can serve instrumentally to protect workers' interests, by incorporating a right to collective bargaining and a right to strike.
The second paragraph of article 11 permits limitations to the right, and the Court has examined whether specific groups of workers that are explicitly mentioned in the provision can lawfully be excluded from union membership. Can undocumented workers, who are not mentioned in the provision, be excluded from trade union or other associational rights? Before addressing this, the sections that follow will refer to case law under other ECHR provisions, which provides some important insights: first, the jurisprudence views migration status as special status that creates vulnerability and may hence deserve special protection, and second, it scrutinizes carefully the position of state authorities that discriminate against migrants.
Undocumented Migrant Workers Are Vulnerable to Coercion
Jurisprudence under article 4 of the Convention does not exclude undocumented contains an absolute prohibition that does not permit qualifications for any reasons.
In a landmark judgment on migrant domestic labour, Siliadin v France, 71 the Court examined a situation of labour exploitation, and developed principles that are already very influential in law at national and international level. Siliadin was a Togolese national who was brought to France to work and be educated, but was instead kept at home as a domestic worker. She had to clean the house and the employer's office, to look after three children; she slept on the floor in their room; she rarely had a day off; she was almost never paid. When she escaped from her employers, she was faced with the fact scope of the ECHR. 77 To the contrary, it accepts that irregular migration status generates vulnerability and can lead to the exercise of coercion by the employer over the worker.
Moreover, very restrictive immigration rules may lead to precariousness, 78 by creating strong ties between a particular employer and an immigrant, and breach the Convention.
In response to the overall question of this section, namely whether the Convention protects the rights to associate of the undocumented, it can be said that article 4 case law indicates that undocumented migrants are more prone to labour exploitation and abuse than other workers. This reality makes their need to organise more urgent, and the instrumental value of workers' associations weightier than for any other category of workers. More will be said on this later on.
Limitations on the Basis of Immigration Status Must be Strictly Proportionate to the Aim Pursued
Yet article 11 of the Convention is not an absolute right, unlike article 4. It is a qualified right, which permits certain limitations. Would the outright exclusion of undocumented migrants from associational activity be compatible with it? A line of cases on welfare support for non-nationals shows that nationality is not easily accepted as a ground of different treatment. Even certain social rights, when read into the Convention, cannot legitimately be limited to state nationals only. The Court has ruled that both contributory and non-contributory benefits have to be available to regular migrants equally to a state's nationals.
Article 14 of the ECHR prohibits discrimination in the enjoyment of Convention rights.
It is not a free-standing provision that can be invoked on its own. Applicants have to demonstrate that the conduct in question 'falls within the ambit' of some other Convention right. 79 Gaygusuz v Austria concerned social security benefits. 80 The applicant was a Turkish national lawfully resident and working in Austria, who had paid contributions to an unemployment insurance fund in the same way as Austrian nationals.
The authorities refused to pay an advance on his pension as an emergency payment Reading social rights into the right to property, the ECtHR held that the benefit that Gaygusuz claimed could be classified as 'possessions', so that his situation was within the ambit of article 1 of Additional Protocol 1. Turning to article 14, the Court considered whether the difference of treatment between the applicant, on the one hand, and
Austrian nationals, on the other, was justified. It ruled that it was not based on an 'objective and reasonable justification'. The Court referred to the possibility of recognising state authorities some discretion in the area of the social rights of migrants, by mentioning its margin of appreciation doctrine, but stressed that 'very weighty reasons would have to be put forward before the Court could regard a difference of treatment based exclusively on the ground of nationality as compatible with the Convention'.
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There was therefore a violation of the prohibition of discrimination in conjunction with the right to property. A similar finding was also made in a case where the authorities refused a non-contributory disability benefit to the applicant that was a documented migrant. 82 The same principle was endorsed in cases on maternity and child benefits of foreign nationals with limited residence rights 83 
Associational Activity of the Undocumented
What has been established this far is that, first, undocumented migrants are protected under absolute provisions of the Convention. Their immigration status is viewed as a factor that generates vulnerability and makes them prone to exploitation. Second, migrants with different types of residence permits (some of which are more and other less permanent) cannot be treated differently when it comes to qualified provisions, unless there is a strong justification. In light of these principles, how would the Court approach a ban on the associational activity (trade unions or workers' centres) of undocumented workers?
It was earlier said that even when looking at categories of workers that are explicitly mentioned in the second paragraph of article 11 as groups whose trade union rights may be limited (members of the armed forces, police and the administration of the state), the In light of the above, the correct interpretation of article 11 is an inclusive one, which protects the right to organise of undocumented migrants. The state cannot prohibit their associational activity, and employers cannot lawfully dismiss them for the sole reason that they form and join a trade union or other workers' association.
Trade Union Autonomy and the Exclusion of the Undocumented
It was earlier said that in some countries, trade unions exclude undocumented workers from membership, because they view the interests of their members as incompatible with article 11 of the ECHR encompasses both positive and negative components. 99 Both individuals and unions have a right not to associate. Compelled association has often been ruled to be incompatible with article 11. 100 The importance of union autonomy, namely the power of unions to set the rules by which they will be governed, is recognized by the Court, and explicitly mentioned in ILO Convention 87, article 2, as well as other international documents.
In the case law of the ECtHR the principle of union autonomy was in recent years upheld in the case ASLEF v UK. 101 ASLEF, the applicant union, is a socialist labour association that expelled a train driver and member of a political party of the far-right, the British National Party (BNP), when union officers were informed of his membership of the BNP and some of his activities, such as handing out anti-Islamic leaflets and engaging in serious harassment of anti-Nazi demonstrators. The Court stated that a union should have a right to choose with whom it will associate in a way similar to individual employees. This is because '[w]here associations are formed by people, who, espousing particular values or ideals, intend to pursue common goals, it would run counter to the very effectiveness of the freedom at stake if they had no control over their membership'.
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The exclusion from membership here was legitimate. It was due to the worker's political affiliation to the BNP, the views and activities of which were fundamentally incompatible with those of the trade union. The union was rightly viewed as an expressive association, which endorses a particular ideology, and the views of the BNP were said to run counter to this ideology.
The Court did not only recognise the expressive commitments of trade unions, though. This is important because the primary purpose of trade unions is instrumental, as was said earlier on, not expressive. The ECtHR said that 'membership of a trade union is often regarded, in particular due to the trade union movement's historical background, as a fundamental safeguard for workers against employers' abuse and it has some sympathy with the notion that any worker should be able to join a trade union'. 103 In addition, the Court accepted that unions have a public purpose, namely the promotion of equality for all workers, which may justify state interference in their internal affairs. In the ASLEF case it found that expulsion would not be detrimental to the worker. The BNP member who was expelled from the union would not suffer a significant disadvantage (or indeed any disadvantage at all) following his exclusion.
However, union autonomy should not be viewed as absolute. In the case of undocumented workers, the primarily instrumental value of associations and their public purpose, namely the promotion of basic opportunities for all, which was discussed earlier in this chapter, is such that their systemic exclusion from union membership would be detrimental to them. Unlike the exclusion of the member of a far-right political party by a left-wing trade union, the exclusion of undocumented workers is likely to be based not on a deep conflict in expressive commitments, 104 such as the one that we saw in ASLEF, but on prejudice and a narrow definition of the national labour market, that a liberal human rights court should be slow to accept. The underlying concern, above all, is that the exclusion of undocumented workers from union membership would deprive undocumented workers from an institutionalized voice at work and the basic opportunity to be socially included, leading to well-documented situations of exploitation and abuse that are incompatible with the basic values of the ECHR. The exclusion of undocumented workers from trade unions would probably strike at the very essence of the right to associate and breach article 11 of the Convention.
VI. CONCLUSION
Associational activity has great value for all workers, which is both intrinsic in the sense that people value being part of associations as such, and instrumental in the sense that people value workers' associations because they help them gain access to important That a most vulnerable group of workers would have no voice at work, if they had no right to unionise, is a consideration that should play a very weighty role in any balancing exercise that the Court employs in its reasoning. This is because above all, as the InterAmerican Court of Human Rights has emphasized, workers' rights are universal, in the sense that everyone is entitled to them as soon as they become workers, and only by virtue of their status as workers, irrespective of immigration status. That someone is an undocumented worker should constitute a reason for special protection, rather than exclusion from the scope of the ECHR.
